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Terms & Conditions
Please read the following carefully. The terms on this page (“Additional Terms”) supplement the orrick.com Terms of Use Agreement, which is hereby incorporated by reference. These Additional Terms, along with the Terms of Use Agreement, govern your use of the Orrick Start-Up Forms through Stripe Atlas. By using the Orrick Start-Up Forms through Stripe Atlas, you agree to the following:
No Legal or Business Advice
Nothing in the Start-Up Forms available through Stripe Atlas including the document descriptions and help resources (the "Forms Library"), and the documents produced by the Forms Library (the "Documents") is to be considered as the rendering of legal or business advice, either generally or in connection with any specific issue or case. These materials are intended for general informational and educational purposes only.  You are responsible for obtaining legal or business advice from your own lawyer or other professional and should not rely on the Forms Library or the Documents without seeking such advice.
No Attorney-Client Relationship
Neither the availability, operation, transmission, receipt nor use of the Forms Library or the Documents is intended to create, nor does it create, an attorney-client relationship or any other relationship. Any information provided in connection with use of the Forms Library or the Documents is not privileged or confidential.
Compliance with Laws
You agree to use the Forms Library and the Documents in compliance with all applicable laws, including applicable securities laws, and, to the extent permitted by law, you agree to indemnify and hold Orrick, Herrington & Sutcliffe LLP, Stripe, Inc. and their affiliates harmless from and against any and all claims, damages, losses or obligations arising from your failure to comply.
Disclaimer of Liability
TO THE EXTENT PERMITTED BY LAW THE FORMS LIBRARY AND THE DOCUMENTS ARE PROVIDED AS-IS WITH NO REPRESENTATIONS OR WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND NONINFRINGEMENT. TO THE EXTENT PERMITTED BY LAW YOU ASSUME COMPLETE RESPONSIBILITY AND RISK FOR USE OF THE FORMS LIBRARY AND THE DOCUMENTS.
To the extent permitted by law, each of Orrick, Herrington & Sutcliffe LLP, Stripe, Inc. and their affiliates expressly disclaims all liability, loss or risk incurred as a direct or indirect consequence of the use of the Forms Library or the Documents. To the extent permitted by law, by using the Forms Library or the Documents, you waive any rights or claims you may have against Orrick, Herrington & Sutcliffe LLP, Stripe, Inc. and their affiliates in connection therewith. The information contained in the Forms Library and the Documents is provided only as general information and may not reflect the most current market and legal developments and may not address all relevant business or legal issues; accordingly, information in the Forms Library or the Documents is not promised or guaranteed to be correct or complete. Further, Orrick, Herrington & Sutcliffe LLP, Stripe, Inc. and their affiliates do not necessarily endorse, and are not responsible for, any third-party content that may be accessed through the Forms Library or the Documents.
Orrick, Herrington & Sutcliffe LLP at its sole discretion may choose to change the terms, conditions and operation of the Forms Library and the Documents at any time. Orrick, Herrington & Sutcliffe LLP, in its sole discretion, reserves the right to refuse to provide you access to the Forms Library and the Documents. To the extent permitted by law, you agree that Orrick, Herrington & Sutcliffe LLP shall not be liable to you for loss or damages that may result from our refusal to provide access to the Forms Library or the Documents.
Use by Agents
You agree that, if an agent (e.g., an attorney, an employee, etc.) uses the Forms Library or the Documents on your behalf, you are nonetheless bound as a principal by all terms and conditions herein.
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Startup Forms: Section 83(b) Election

General Guidelines for Forms

As a general matter, you should not make substantive changes to any of the forms included in the Startup Forms Library without checking with your legal counsel. We are constantly improving and updating our forms to keep up with developments in the law and in what's "standard" in the market. As such, you should check here periodically to determine whether you have the latest forms available.

Section 83(b) Election
Whenever there is vesting in a stock agreement, you should consider whether or not an election under Section 83(b) of the Internal Revenue Code is warranted. A Section 83(b) election form is attached to the Agreement. If the Purchaser wishes to make the election, the Purchaser should (1) file one copy with the IRS within 30 days of the date of purchase at the IRS office where the Purchaser normally files the Purchaser’s federal income tax return, (2) file another copy along with the Purchaser’s federal return for the year in which the purchase occurs, and (3) provide the third copy to the employer. Failure to make a Section 83(b) election may have serious income tax consequences for the Purchaser.

[bookmark: _GoBack]Federal and most state income tax laws generally provide that a transfer by a company of its stock to an employee, consultant or other provider of services to the Company results in recognition of taxable compensation income by the transferee in the amount of the excess of the fair market value of the property over the amount paid for it.  Therefore, the Purchaser will recognize such income on the purchase of Common Stock under the agreement to the extent that the fair market value of the Common Stock exceeds its purchase price.  The amount and timing of such income recognition will depend on whether or not the Purchaser makes a special election, referred to as a “Section 83(b) election,” in connection with the purchase of the Common Stock.

Section 83(b) election made.  If the Purchaser makes the Section 83(b) election, then the Purchaser will recognize compensation income at the time of the purchase based on the excess, if any, of the fair market value of the Common Stock on the date of purchase over the purchase price.  Any subsequent appreciation or depreciation in the value of the Common Stock will be taken into account for income tax purposes only when the Purchaser sells or otherwise disposes of the Common Stock.  At that time, the Purchaser will recognize capital gain or loss equal to the difference between the amount realized on the disposition and the Common Stock’s fair market value on the purchase date.  That capital gain or loss will qualify as long-term capital gain or loss if the Purchaser held the Common Stock more than one year before the disposition.  The Company receives an income tax deduction in the amount, if any, of the compensation income recognized by the Purchaser.

A Section 83(b) election generally is desirable for the Purchaser if the purchase price is at least equal to the fair market value of the Common Stock on the date of purchase and the Purchaser believes the Common Stock will appreciate in value in the future.  In that event, the Purchaser will recognize no taxable income at the time of purchase and will also recognize no taxable income as the Company’s repurchase option lapses over the vesting period (compare the result if no Section 83(b) election is made).  However, the Internal Revenue Service or a state tax authority could disagree and assert that the actual fair market value of the Common Stock is higher.  In that event, the Purchaser could be required to recognize compensation income at the time of purchase based on that higher valuation.  For this reason, the Purchaser should make the Purchaser’s own determination of the value of the Common Stock.  In addition, the Purchaser should be aware that if any compensation income is required to be reported at the time of purchase, the Purchaser will not be entitled to claim any loss deduction with respect to that income if the Purchaser terminates employment prior to vesting and the Common Stock is repurchased by the Company.  Because of the potential disadvantages of making a Section 83(b) election, the Purchaser should make the Purchaser’s own decision as to whether the election is beneficial under the particular circumstances involved.

Section 83(b) election not made.  If Purchaser does not make a Section 83(b) election within 30 days of the purchase date, then no compensation income is recognized at the time of purchase of the Common Stock.  However, on each date thereafter when a portion of the repurchase option lapses under the agreement, the Purchaser will recognize taxable compensation income at that time equal to the excess over the purchase price of the fair market value of the Common Stock then vesting, based on the value of the Common Stock on that date.  The Company is required to withhold taxes if the Purchaser is an employee of the Company, and will receive a tax deduction with respect to such compensation income.

Consequently, if the Common Stock were to appreciate markedly in value between the purchase date and the date(s) when the repurchase option lapses, the failure to make the Section 83(b) election would have the effect of increasing by a corresponding amount the taxable compensation income recognized by the Purchaser.  Upon a subsequent sale or other disposition of the Common Stock, the Purchaser will recognize capital gain or loss to the extent of the difference between (i) the amount realized on the disposition and (ii) the sum of the purchase price and the aggregate compensation income previously recognized by Purchaser with respect to the Common Stock.  Compensation income is taxable at federal income tax rates of as high as 39.6% (as of 2016), whereas the federal income tax rate on long-term capital gain is capped at 20% (as of 2016).  That capital gain or loss will qualify as long-term capital gain or loss if the Purchaser held the Common Stock more than one year after the relevant shares of stock became vested before the disposition.
IF YOU WISH TO MAKE A SECTION 83(B) ELECTION, THE FILING OF SUCH ELECTION IS YOUR RESPONSIBILITY.
THE FORM FOR MAKING THIS SECTION 83(B) ELECTION IS FOLLOWS.
YOU MUST FILE THIS FORM WITHIN 30 DAYS OF PURCHASING THE SHARES.
YOU (AND NOT THE COMPANY, ANY OF ITS AGENTS OR ANY OTHER PERSON) SHALL BE SOLELY RESPONSIBLE FOR FILING SUCH FORM WITH THE IRS, EVEN IF YOU REQUEST THE COMPANY, ITS AGENTS OR ANY OTHER PERSON TO MAKE THIS FILING ON YOUR BEHALF AND EVEN IF THE COMPANY, ANY OF ITS AGENTS OR ANY OTHER PERSON HAS PREVIOUSLY MADE THIS FILING ON YOUR BEHALF.
The election should be filed by mailing a signed election form by certified mail, return receipt requested to the IRS Service Center where you file your tax returns.  See www.irs.gov.
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ACKNOWLEDGMENT AND STATEMENT OF DECISION
REGARDING SECTION 83(b) ELECTION
The undersigned has entered into a stock purchase agreement with [Company Name], a Delaware corporation (the “Company”), pursuant to which the undersigned is purchasing __________ shares of Common Stock of the Company (the “Shares”).  In connection with the purchase of the Shares, the undersigned hereby represents as follows:
1.	The undersigned has carefully reviewed the stock purchase agreement pursuant to which the undersigned is purchasing the Shares.
2.	The undersigned either [check and complete as applicable]:
(a) ___ has consulted, and has been fully advised by, the undersigned’s own tax advisor, __________________________, whose business address is _________________________________________________________, regarding the federal, state and local tax consequences of purchasing the Shares, and particularly regarding the advisability of making elections pursuant to Section 83(b) of the Internal Revenue Code of 1986, as amended (the “Code”) and pursuant to the corresponding provisions, if any, of applicable state law; or
(b) ___ has knowingly chosen not to consult such a tax advisor.
3.	The undersigned hereby states that the undersigned has decided [check as applicable]:
1.  to make an election pursuant to Section 83(b) of the Code, and is submitting to the Company, together with the undersigned’s executed stock purchase agreement, an executed form entitled “Election Under Section 83(b) of the Internal Revenue Code of 1986;” or
(d) ___  not to make an election pursuant to Section 83(b) of the Code.

4.	Neither the Company nor any subsidiary or representative of the Company has made any warranty or representation to the undersigned with respect to the tax consequences of the undersigned’s purchase of the Shares or of the making or failure to make an election pursuant to Section 83(b) of the Code or the corresponding provisions, if any, of applicable state law.
Dated:		PURCHASER:
	
(PRINT NAME)
	
(Signature)
Address:
	
	
	
	
Spouse of Purchaser (if applicable) 
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ELECTION UNDER SECTION 83(B)
OF THE INTERNAL REVENUE CODE OF 1986
The undersigned taxpayer hereby elects, pursuant to Section 83(b) of the Internal Revenue Code, to include in taxpayer’s gross income for the current taxable year, the amount of any compensation taxable to taxpayer in connection with taxpayer’s receipt of the property described below:
1. The name, address, taxpayer identification number and taxable year of the undersigned are as follows:
NAME OF TAXPAYER:  ____________________ 
NAME OF SPOUSE:  ____________________ 
ADDRESS:	____________________
	____________________ 
IDENTIFICATION NO. OF TAXPAYER:  ____________________ 
IDENTIFICATION NO. OF SPOUSE:  ____________________ 
TAXABLE YEAR:  ____________________ 
2. The property with respect to which the election is made is described as follows:
____________________ shares of the Common Stock of [Company Name], a Delaware corporation (the “Company”).
3. The date on which the property was transferred is:  ____________________ 
4. The property is subject to the following restrictions:
Repurchase option at cost in favor of the Company upon termination of taxpayer’s employment or consulting relationship.
5. The fair market value at the time of transfer, determined without regard to any restriction other than a restriction which by its terms will never lapse, of such property is:  $____________________.
6. The amount (if any) paid for such property:  Paid for with property having a value of $____________________ and equivalent to the value of the Shares

The undersigned has submitted a copy of this statement to the person for whom the services were performed in connection with the undersigned’s receipt of the above-described property.  The transferee of such property is the person performing the services in connection with the transfer of said property.
The undersigned understands that the foregoing election may not be revoked except with the consent of the Commissioner.
Dated:		PURCHASER:
	
(PRINT NAME)
	
(Signature)
Address:
	
	
	
	
Spouse of Purchaser (if applicable) 
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