Law’s counterpoints


INTRODUCTION

* 

· OK. Hi everyone. 
· I want to start by acknowledging that we’re meeting on the unceded lands of the Wurundjeri people, and pay my respects to Elders past and present, along with any aboriginal or first nations people present today. 
· I’ll come back to this acknowledgment. But before I do, I want to thank Andrea, Haris, Kate, and Sumedha up front for the generous and daunting invitation to kick off proceedings today.

· This is the first keynote I’ve been asked to give.
· And I’m so glad it’s here at the doctoral forum. Because this is also the first academic event I organised, back in February 2010, at the end of the first year of my PhD.
· In the 13 years since, I’ve participated as an academic discussant four times now. And attended most other years. So, I feel a real connection to it. Not ownership. More a sense of responsibility and gratitude. Because being on the organising committee was really important for me both personally and in terms of my intellectual formation.
 
· Bec, who I organised it with, became one of my best friends. We were in reading and writing groups together. We hung out, went to gigs, protests, and on holidays. We celebrated each other graduate; and raised a glass together when Bec left academia to work in research and policy on gendered violence. 

· More intellectually, organising that second iteration of the forum forced me to think a lot about the purpose and politics of events like this: about how to write a call for papers, liaise with other academics, arrange lunch, clean up, think about bursaries, produce a friendly and constructive atmosphere, be a little experimental here and there, see what works and what doesn’t…

· What I’m trying to say is that this event isn’t just something to put on your CV, or an opportunity to test out an idea in your thesis… 
· It’s also how we foster a sense of community, and build our lives and institutions together. 
· Yes, it’s a doctoral forum on ‘legal theory’, but it’s also an exercise in what Marxists call praxis. In the sense that it’s also highly practical. And because this practice has a politics. 

· As a result, I’ve been thinking a lot about what to do with this keynote. Not just what to say or argue. But also about what I’m going to do. About what a good keynote does. 
· And because I’m musically minded, I can’t help but begin by reflecting on this word ‘keynote’, what it might have to do with law, politics and the thought and praxis of Edward Said.

· This keynote is in five parts. *
· I’m going to start by situating this term in its historical and political context, both as an institution and as a concept in music theory. This is going to be my attempt to show rather than tell. What I’m going for, basically, is a ‘contrapuntal reading’ of the keynote as a cultural form. 
· Then, in the second part, I want to situate this reading in relation to my own work and the field of cultural legal studies, before (3) introducing Edward Said as a scholar and activist.
· Then I’m going to talk about (4) Said’s work on ‘contrapuntal reading’ specifically, before (5) moving on to reflect on it a bit. What kind of a concept or method is this? What might it mean to read Said contrapuntally?
· Does that make sense? 
· Great.


KEYNOTES

· Ok. What is a * keynote then?

· Well, in Western music theory, as you may know, it’s the first note in a scale. 
· If you’re in the key of C major, the keynote is C. 
· If you’re in Eb minor, it’s Eb. And so on.
· What this keynote does is provide a harmonic anchor, a sense of structure and direction to the music. 
· One common synonym for keynote in music theory is ‘root’. Something grounding.

· So, * the idea with a keynote is that no matter where the music goes subsequently, it will always go there in relation to this root or ground, in relation to the music’s ‘key’.

· The piece we’re listening to now is by the American composer La Monte Young. It was composed in 1960. And what’s amazing about it is that even though it comprises only two notes on a loop, that’s enough to establish a sense of musical structure or key on its own.

· Can everyone sing or hum this note for me? …….. (don’t be shy!)
· That’s B. That’s the keynote of this drone. The other note you can hear …….. is F#, which in conventional Western harmony is called the 5th. 
· Notice how no matter what you do, no matter where you go away from these notes, the piece kind of wants you to return to the B? 
· ……..[demonstrate]…….

· That’s a keynote. A keynote, in this sense, is normative. It provides a structure, and produces certain expectations. 

· And that’s precisely how the word was intended when it was taken up as a metaphor in academia at the end of the 19th century. 

· A keynote speech like this one is meant to ground proceedings, to establish a norm, or point of orientation, against which everything else is set.
· Which is why it feels like a responsibility.

· In this sense, the keynote is quite close to the practice of acknowledging country, which is also meant to ground proceedings in relation to the ongoing practices of settler colonialism.
· Acknowledging country is, in this way of thinking, a practice of attunement: of tuning into something, refusing to forget on whose land we meet and live and work, in the hope that this will orient our future conduct or praxis.

· But acknowledging country, we know, can also be a way of evading responsibility. It can be a way of appearing to do something without having to do anything that matters… like instituting a Voice to Parliament, or reparations, or Treaty.
· So, it’s worth remembering that the acknowledgment of country is first and foremost a settler institution. That it can also be a technique of colonialism. 

· We could say something similar about the institution of the keynote: this way of speaking that I’m currently performing: standing at a lectern; indoors; in a mostly sound-proofed room; working from notes; projecting or attempting to project a certain authority. The way of listening you are currently performing: seated quietly, in a tiered auditorium, taking a few notes. 
· These are practices of speaking and listening with quite specific histories in the university, the courtroom, the church, the theatre, and the concert hall, into which we’ve been relentlessly entrained, and which are anathema to many indigenous and non-Western traditions, including here in Australia.

· We could take this point even further. 
· It isn’t just the keynote speech that’s profoundly Western, but the concept of the keynote itself.
· The keynote is a concept that hasn’t only travelled with European and American imperialism but is actually an instrument of it. 

· I am deadly serious about this.
· The harmonic theory according to which we hear the B right now as the root and the F# as the 5th in the key of B was absolutely foreign to this continent prior to colonisation. 
· And not just the harmonic theory. 
· Even more fundamentally, the systems of notation and tuning on which this theory is based. *



TEMPERAMENT

· This is The Well-Tempered Clavier.
· It’s generally regarded as one of the most important compositions and examples of counterpoint in the Western tradition. 
· It was composed by Bach in 1722, soon after the advent of what is called ‘modern’ tonality, as a kind of showcase for it, along with an even newer system of instrument tuning known as ‘well’ or ‘equal’ temperament. 
· A ‘well-tempered’ clavier is a keyboard tuned according to this new tuning system. Like this piano.

· This is all quite complicated. But basically, the idea that there are 12 ‘notes’, that these notes are equally distributed across something called an ‘octave’ and that these notes and octaves just endlessly repeat both upwards and downwards, and remain commensurate with each other when they do: this system was invented in Europe in the 17th century, right at the dawn of the enlightenment, in the midst of burgeoning European colonialism, and the arrival of Westphalian sovereignty.

· Classical Indian and Chinese music, for instance, both use versions of a totally different tuning system, which divide octaves into many more ‘notes’ or fractions of notes, and in which no two octaves are quite the same. And this basic fact or structure has significant consequences for the kind of music made in these traditions.

· So, what Bach did was compose a series of contrapuntal works, starting in C major, then C minor, C# major, C# minor, D major, working through each of the twenty-four keys… as a way of showing off this new system of tuning and the compositional possibilities that flowed from it. 
· Because the thing is, if your instrument isn’t ‘tuned’ this way, if it isn’t well-tempered, you literally can’t play this piece. It doesn’t work. It’ll sound horribly ‘out of tune’. And not just a note here and there. The whole thing. It won’t sound right.

· What Bach was showing off then was a new cultural technology that allowed for easy movement between keys, and which made it easier to compose large and complex instrumental works with a lot of harmonic variation, like concertos, symphonies, and operas.
· Without this tuning system there is no Mozart, no Beethoven, no Wagner, or Debussy.
· Every piano you’ve ever seen, every flute, violin, saxophone, guitar, every piece of music software you’ve ever heard, every track by Taylor Swift, Beyoncé, Nina Simone, and Astrid Gilberto, is tuned this way.

· At the time Bach composed this piece, in the early 18th century, the colonisation of what we now call Africa, North America, India, and the Caribbean was well underway. As was the Atlantic slave trade. Wars had been fought over these territories and trade routes by the colonial powers, including the Kingdom of Prussia, where Bach lived and worked.

· And as European colonialism spread, so did Europe’s twin systems of tuning and tonality, which were deeply tied up with narratives of capitalism, civilisation and progress that subtended and justified this colonialism… as Ntina has written about.
· Missionaries, colonial elites, judges, and administrators literally brought their sheet music, instruments, and tuning system with them when they arrived in the colonies.

[slowly]
· When they did, the twin institutions of European art and church music – with their Christian hymns, well-tempered instruments, and emerging orchestral works – helped to produce what Raymond Williams calls a ‘structure of feeling’, whereby when these Europeans encountered indigenous musics, many of them literally heard it as noise, as evidence of a lack of civilization, of racial, aesthetic, and legal under-development. 

· And they did so largely because this music failed to adhere to this tuning system and harmonic theory, which was still barely a hundred years old.

· What’s remarkable from the contemporary perspective is that there was plenty of dissent at the time, including from within Europe. Various composers and music theorists decried this new tuning system not only as ‘artificial’ and contrary to ‘nature’, but also for what it was doing to local and indigenous musical traditions as it spread with colonialism.
· Radical music theorists wrote treatises calling for its abolition and made new instruments for alternate systems. 
· In the 1850s, for instance, the German composer, novelist, and revolutionary Johanna Kinkel even argued that Western tonality itself needed to be ‘liberated’ from a prison of its own making. 

· Nevertheless, Western tuning and tonality has now become truly hegemonic.

· For most people, in most parts of the world, this tuning system is simply what ‘music’ sounds like now. 
· Today, you can write a global pop hit in Korean, Mandarin, or Spanish, but it has to be in equal temperament.
· You can make a dancefloor banger in any genre… and you can guarantee it will use the same 18th century tuning system being showcased here by Bach.
· You can write a national anthem in ANY language, but these laws of tuning and harmony must still be obeyed. 
· You can change the lyrics of the Australian national anthem. You can even replace the racist line about Australians being ‘young and free’. And celebrate this as a certain kind of progress. Which it is.
· But no matter how much accommodation is made lyrically, everything about the anthem’s composition, harmony, and instrumentation will still communicate and entrench its status as an artifact and technique of colonisation.
· The song will still be built on a tuning system that first arrived on these shores with James Cook less than fifty years after Bach composed this famous suite of contrapuntal works.

2. LAW’S COUNTERPOINTS

* 
· Ok. So that was a very longwinded opening. 
· But I hope you’re beginning to get a sense of what I’m about as a scholar, as well as a flavour for Said’s ‘contrapuntal’ method, even in this strange mongrel form.
· What I want to do now is just pause for a moment to properly introduce myself.

· I’m James. I go by ‘he’, ‘him’ and ‘his’.
· And my work is about law’s various relations with music, sound, audio technology, and art.
· * My book, which was based on my doctoral thesis, is about the trial of this guy Simon Bikindi, who was accused by the International Criminal Tribunal for Rwanda of inciting genocide with his songs.

· In the book, I make an argument for what I’ve called ‘acoustic jurisprudence.’ Which is basically to say that sound and listening are deeply bound up with legal thought and practice.
· What do I mean by that?

· Well, * on the one hand, that how we think and talk about * sound, and listening, and * music, and * voice, and * harmony, noise, deafness, silence… how we use and are used by all sorts of sonic language and metaphors, is crucial to legal outcomes. 
· In the Bikindi case, which was literally ABOUT * songs and music and * radio and audio recording and so on, that’s very clear. 
· But in the book I also make the argument that law, sound and listening are bound up with each other even more deeply, so that the same is true even in cases that, on the face of it, don’t seem to be ‘about’ sound or music… in the work you’re doing, perhaps.

· The other thing I try to do in the book is think about how * law is itself a sonic practice: which, again, I think it always is. 
· All legal practice takes place in or in relation to sound: that law relies fundamentally on oral argument, for instance, and the ‘hearing’ of evidence, institutions like oath swearing and the pronouncing of judgment. And the book is also concerned with how all these practices increasingly take place into microphones, via headphones, and for audio archiving.

· Just to be clear… I’m deadly serious about this. I’m not saying that these things are fun to think about, or of ‘scholarly’ interest, in some relatively minor or marginal way. I’m saying that very often this stuff actually IS lawyering. That how we think about, use, and are used by sound is often determinative… even or especially because this fact goes unnoticed.

· More recently, I’ve been working increasingly in the space of art. 
· I’ve written a lot about pieces of music and other sonic artworks. 
· I’ve curated a couple of * exhibitions on the laws and politics of listening, here and in * New Zealand. 
· I’ve staged * artistic performances, lectures, and workshops, on * zoom, in * various * galleries, * music venues, and * courtrooms *. 
· And I’m currently in the process of an installing an artwork at the Australian Centre for Contemporary Art. 
· The work is about * machine listening, which is a project I’ve been working on the last couple of years, and the * show is called Data Relations and it opens next week if you’re interested.
· I’m happy to talk in more detail about all this in discussion.

· For now, all I’ll say is that the reason I work so much on art and music, which is also the reason I’m increasingly involved in cultural production myself, is because I am committed to the idea that it’s in the world of * ‘culture’ as much as legislatures, tribunals, and courtrooms that law happens. That law and culture are co-produced. 

· As you may know, this kind of claim is fundamental to a vein of law and humanities scholarship that sometimes gets called cultural legal studies.
· * Cultural legal studies is basically concerned, as Karen Crawley puts it, with ‘explor[ing] how law is formed and reformed through cultural practices, procedures, sites, interactions, and agents.’
· Let me say that again: how law is formed and reformed through cultural practices. 

· As a self-conscious field of study in the English speaking academy, cultural legal studies is about twenty years old.
· But obviously, people have known that culture is often where law and politics happens for much longer than that, and not just in the academy.

· One particularly famous example would be in the work of Antonio Gramsci, and his concept of ‘cultural hegemony’, whereby culture, as well as economy, is central to the production and reproduction of class relations and the economic, political, and legal dominance of the bourgeoisie.  

· But we could also think about the many indigenous traditions which consistently refuse these kinds of distinctions between culture, law, and politics altogether. 

· One of my favourite people to think with is the * Ugandan poet and lawyer Okot p’Bitek, who wrote in the 1970s that, ‘in any society, anywhere, in any age, there are two types of rulers’. First the artist, ‘who provides and sustains the fundamental ideas, the foundation of society’. Second, ‘the political chieftain’ who ‘merely puts these ideas into practice in ruling or misruling society’.
· * ‘The artist proclaims the laws,’ p’Bitek writes, ‘but expresses them in the most indirect language: through metaphor and symbol, in image and fable. He sings and dances his laws. It is taught, not in the school of law, not at the Inns of Court, but around the evening fire, where elephants and hares act as men. The body movement, the painting, the sculptures are his law books. The drums, the flutes, the horns, the strumming and plucking on the strings of the musical instruments, are the proclamations of his decrees.’

· In this respect, p’Bitek says, the West is in denial.
· Whereas, in what he refers to as the ‘Africa of tradition’, the artist’s legal function is at once ‘fully acknowledged, admired and feared’.

· I mention p’Bitek because cultural legal studies has not always been the best at incorporating insights from the global south and, especially, postcolonial scholarship… 
· P’Bitek is basically unknown in cultural legal studies. But here he was, a famous poet with a legal education and an abandoned PhD from Oxford, speaking traditional African jurisprudence back to the West already in the 1970s.

· * Edward Said’s relative absence from cultural legal studies is even harder to explain.
· Because he’s also not a canonical or even particularly prominent figure, even though he was amongst the most important figures in literary criticism, cultural studies, and postcolonial theory at precisely the time cultural legal studies was coming into being in the 1990s. 
· So that it’s hard not to read this absence as reflecting the field’s whiteness.


EDWARD SAID

· Ok. So, * who was Said? 

· Well, on the opening page of my copy of Culture and Imperialism [pick it up], it says he was born in Jerusalem in 1935. That in 1951 he attended a private preparatory high school in Massachusetts, America, and went on to study at Princeton University for his BA and at Yale for his MA and PhD. He became University Professor of English and Comparative Literature at Columbia University, was bestowed numerous honorary doctorates from universities around the world and twice received Columbia’s Trilling Award and the Wellek Prize of the American Comparative Literature Association. And finally that he died in 2003.

· What this rather anaemic account misses is that when Said was born in Jerusalem, Palestine was still a British mandate, that his parents were both Palestinian, and his father was also a wealthy businessman who had served in the US military. 

· These facts matter because they help explain two crucial features of Said’s life and work.
· First, his ultra-elite education – originally in Egypt at a kind of finishing school for Arab diplomats, from which he was expelled, and subsequently in America, where he was sent to boarding school as a teenager.
· Second, his long-standing anti-colonialism, both in his scholarly output and especially his activism with respect to Palestinian self-determination.  
· At one point in the introduction to Culture and Imperialism, Said describes it as ‘an exile’s book’. 
· ‘For objective reasons that I had no control over’, he explains, ‘I grew up as an Arab with a Western education. Ever since I can remember, I have felt that I belonged to both worlds, without being completely of either one or the other. During my lifetime, however, the parts of the Arab world that I was most attached to have either been changed utterly by civil upheavals and war, or have simply ceased to exist. And for long periods of time I have been an outsider in the United States, particularly when it went to war against, and was deeply opposed to, the (far from perfect) cultures and societies of the Arab world.’

· Said served as an independent member of the Palestinian National Council, the legislative body of the Palestine Liberation Organization, from 1977 to 1991. He wrote three books on Israel and Palestine, and spoke frequently in public on the topic, as well as about more general questions of the representation and misrepresentation of Arabs in the media.

· But his major scholarly contributions were in literary criticism, and the version of postcolonial studies that grew out of it.
· His two most well-known works are Orientalism (1978) and Culture and Imperialism (1993). 

ORIENTALISM

· Of these, * Orientalism is the more famous of the two. It was enormously successful. It’s become one of those rare academic books whose ideas have become a kind of received opinion for activists and progressives, even when they haven’t read it… 
· What is Orientalism for Said? [quote]
· ‘A way of coming to terms with the Orient that is based on the Orient’s special place in European Western experience. The Orient is not only adjacent to Europe; it is also the place of Europe’s greatest and richest and oldest colonies, the source of its civilizations and languages, its cultural contest, and one of its deepest and most recurring images of the Other. In addition, the Orient has helped to define Europe (or the West) as its contrasting image, idea, personality, experience.’

AND YET, he continues:
· * ‘none of this Orient is merely imaginative. The orient is an integral part of European material civilization and culture. Orientalism expresses and represents that part culturally and even ideologically as a mode of discourse with supporting institutions, vocabulary, scholarship, imagery, doctrines, even colonial bureaucracies and colonial styles.’

· That means, Said says, that the study of Orientalism is the study of a ‘relationship of power, of domination, of varying degrees of a complex hegemony.’ 
· * ‘Orientalism is not a mere political subject matter or field that is reflected passively by culture, scholarship, or institutions... It is rather a distribution of geopolitical awareness into aesthetic, scholarly, economic, sociological, historical, and philological texts.’
· He doesn’t say ‘legal texts’ or music … but they would absolutely be included too. 

· So anyway, * Orientalism, the book, is about all these things… an entire discourse, and organising structure of thought and practice.

CULTURE AND IMPERIALISM

· And then, in Culture and Imperialism what Said does it try to expand the analysis to ‘a more general pattern of relationships between the modern metropolitan West and its overseas territories.’ That is, from east / west relations to imperialism more generally. 
· And then he also wants to narrow the specific part of imperialism he’s concerned with to its cultural dimensions. 

· Culture and Imperialism’s thesis is that, even though the ‘main battle in imperialism is over land’… * ‘when it came to who owned the land, who had the right to settle and work on it, who kept it going, who won it back, and who now plans its future – these issues were reflected, contested, and even for a time decided in narrative.’ That is, in culture. 

· This intervention was intended partly as a rebuke to previous scholarship on Empire, which was largely concerned, Said says, with ‘political and economic questions’. Whereas ‘scarcely any attention has been paid’, he says, ‘to the privileged role of culture in the modern imperial experience’.

· In other words, Said is deadly serious about this too. Culture is one of the absolutely key sites where Empire happens. If you want to study Empire, he’s saying, you must study culture. 
· And the main method Said unfolds in the book to draw out this thesis is something he calls ‘contrapuntal reading’. 
· What’s that? * 

CONTRAPUNTAL READING

· As you probably know, this term ‘contrapuntal’ comes from the European compositional technique: ‘counterpoint’. 
· In addition to being a scholar, activist, and public intellectual, Said was also an accomplished pianist and prolific music critic. 
· He wrote four books on music across his career. And collaborated with the Israeli conductor Daniel Barenboim to found an orchestra that brings young classical musicians from Israel, the Palestinian territories, and Arab countries to Seville every summer, to study, perform and ‘promote mutual reflection and understanding’.

· The term ‘contrapuntal reading’ itself was introduced in an earlier text called Reflections on Exile (1984). But Culture and Imperialism, 10 years later, is by far its most famous and thoroughgoing application.

· And the term basically describes * Said’s method of reading for the [quote] ‘submerged but crucial presence of empire in canonical texts’.

· * ‘In practical terms,’ Said explains in one famous passage: 

· ‘contrapuntal reading’ as I have called it means reading a text with an understanding of what is involved when an author shows, for instance, that a colonial sugar plantation is seen as important to the process of maintaining a particular style of life in England. References to Australia in David Copperfield or India in Jane Eyre are made because they can be, because British power (and not just the novelist’s fancy) made passing references to these massive appropriations possible.

· But the reverse is also true. It’s not just a matter of noticing the place of empire in the text, but also the absence or exclusion of resistance to empire by those subjected to it. 

· * ‘The point is that contrapuntal reading must take account of both processes,’ Said writes, ‘that of imperialism and of resistance to it, which can be done by extending our reading … to include what was once forcibly excluded— in Camus’ L'Etranger, for example, the whole previous history of France’s colonialism and its destruction of the Algerian state, and the later emergence of an independent Algeria (which Camus opposed).’

· * ‘We must read the great canonical texts,’ he says, ‘and perhaps also the entire archive of modern and pre-modern European and American culture, with an effort to draw out, extend, give emphasis and voice to what is silent or marginally present or ideologically represented in such works.’

· So, what you get in the book are these incredibly detailed readings of all these canonical texts that not only unpack the imperial attitudes they evidence and help to sustain, but also – and crucially - place them in their historical contexts and, in doing so, draw out the parts of imperial experience that have been silenced. *




AIDA

· The most extended musical example Said gives in the book is about the Italian composer Giuseppi Verdi’s famous opera Aida.
· It was premiered in 1871, and still holds a central place in the operatic canon. It’s one of these operas that gets performed everywhere, every year. 

· Said’s ‘contrapuntal reading’ of Aida begins with one simple but powerful observation. 
· ‘If one interprets Aida,’ he writes, ‘aware that the opera was written for and first produced in an African country (namely Egypt) with which Verdi had no connection, a number of new features will stand out’. 

· Said talks about the fact that, because the commission came from Cairo, to Verdi as a kind of superstar international composer, he had an unusual amount of artistic autonomy.
· ‘Thus, an imperial notion of the artist dovetailed conveniently with an imperial notion of a non-European world whose claims on the European composer were either minimal or non-existent.’

· Said then spends a long time discussing the fact that Aida is set in Egypt, and that Verdi got most of his ideas about Egypt from the emerging discipline of ‘Egyptology’, which Said sees as a European imperial project. 
· The result in Aida was a highly orientalized depiction of Egypt: an opera that obscures Egypt’s Muslim, Arab and Ottoman histories in favour of a more ‘classical’ ancient Egypt, which had tended be emphasised by Europeans after the Napeolonic invasion.

· Said gives an incredible reading of the opera’s plot that puts it back into conversation with imperial history in and around Egypt and Ethiopia, as a series of proxy wars leading to Britain’s occupation of Egypt in the 1870s, and various imperial contests over Suez. 
· But he also discusses the opera’s costumes, staging, and use of exotic animals on stage (I’m not joking), as well as its music, all of which involve a number of classic orientalist cliches.

· All this would have appealed, Said says, to the opera’s almost exclusively European audience, both originally at the premiere in Cairo, and subsequently in Europe itself.
· ‘Aida for most of Egypt, was an imperial luxury item purchased by credit for a tiny clientele whose entertainment was incidental to their real purposes.’ 
· ‘The embarrassment of Aida,’ Said writes, ‘is finally that it is not so much about but of imperial domination’.

· Then, as he often does throughout the book, Said finishes by bringing his reading into the present.
· ‘It’s true’, he says, ‘that many great aesthetic objects of empire are remembered and admired without the baggage of domination they carried through the process from gestation to production. Yet the empire remains, in inflection and traces, to be read, seen and heard. And by not taking account of the imperialist structures of attitude and reference they suggest, even in works like Aida, which seem unrelated to the struggle for territory and control, we reduce these works to caricatures, elaborate ones perhaps, but caricatures nonetheless.’’

· In case you were thinking that Opera had learned its lesson, and fully absorbed the force of this ‘contrapuntal’ critique… only last year, the Vietnamese-Australian critic Victoria Pham wrote a scathing piece entitled ‘Opera Australia and the Expense of Orientalist Spectacle.’

· Opera Australia is not only the largest and most expensive performing arts company in Australia, she explains, but also the most profitable opera company in the world. And its recent focus, Pham says, has become ‘become increasingly narrow, conservative, repetitive, and dare I say, Verdi-oriented.’ 
· ‘Rather than expanding its horizons to become a more sustainable cultural institution,’ she writes, ‘the company has appeared to double-down on its mission to present opera in its “golden age”’, which is to say the age of Empire.’ 
· Operas like Aida, in this performance at the Sydney Opera house, in 2017, that ‘rely on caricatures and actively contribute to the ongoing stereotyping of people of colour and their cultures, rather than engaging music, theatre and art to connect deeply with contemporary and local audiences.’
· The underlying presumption, Pham writes, is that if traditional Orientalist spectacles are not upheld, companies will lose their customary audience due to a loss in ‘quality’… ie imperialism.


MUSICAL COUNTERPOINT	

· * I hope that gives a bit of a sense of what Said is getting at with this method of ‘contrapuntal reading’. 
· But perhaps you’ve been thinking, as I did when I read the book, what does any of this really have to do with counterpoint in music?
· What is the counterpoint metaphor really doing here?
· What even IS counterpoint?

· Well, as * Said explains:
· ‘In the counterpoint of western classical music [the high point of which coincides with the birth of equal temperament that I described at the start], various themes play off one another, with only a provisional privilege being given to any particular one; yet in the resulting polyphony there is concert and order, an organized interplay that derives from the themes, not from a rigorous melodic or formal principle outside the work.’

· In a lot of music, in all sorts of different musical traditions, there is a melody – the bit you sing along to – and this melody is ‘accompanied’ by or situated within a harmonic structure. Some chords. Maybe a bassline.
· Well, that’s not what happens in counterpoint, as you can hear. In counterpoint, every individual musical line is formally independent. If you played each one on its own, it’d still sound like a melody. But then when you weave each of these independent lines together, a harmony emerges out of the whole.

· To be clear, what’s distinctive about counterpoint isn’t that there’s more than one thing going on at once. It’s that there’s no hierarchy between the things going on. The music is more horizontal than vertical. There is no melody and accompaniment because everything is melody and accompaniment. Every line is equally important. They just come in and out of focus at different times. 

· You can see what Said is getting at with the metaphor, right?

· * ‘The goal of a contrapuntal reading is thus to not privilege any particular narrative but reveal the ‘wholeness’ of the text, the intermeshed, overlapping, and mutually embedded histories of metropolitan and colonised societies and of the elite and subaltern. A contrapuntal reading is like a fugue which can contain ‘two, three, four or five voices; they are all part of the same composition, but they are each distinct’ (chowdry)

· Nevertheless, there’s a couple of odd things going on with this metaphor.

· First, from the perspective of music theory, it’s kind of weird to say that you’re going to do a ‘contrapuntal reading’ of something. As in a contrapuntal interpretation. 
· Music either is or isn’t contrapuntal. Counterpoint is a compositional technique not a method of interpretation or mode of listening. 
· So, if we were to take the metaphor seriously, what Said seems to be saying is that all texts already are contrapuntal. So that ‘contrapuntal reading’ isn’t so much a specific kind of reading as a way of reading that is specifically attuned to the fact that all texts work like this, that they are all to some extent a function of this compositional process, of inclusion and exclusion, between core and periphery, metropole and colony.

· However… and this is the second point, Said also says a bunch of things about this reading method that don’t sound very contrapuntal at all. 
· For instance, * when he writes that ‘we must therefore read the great canonical texts… with an effort to draw out, extend, give emphasis and voice to what is ‘silent or marginally present or ideologically represented in such works.’ 

· He’s right, of course. That sounds like an amazing idea. But it doesn’t have much to do with musical counterpoint.
· Because in musical counterpoint, as we’ve just said, the whole point is that there IS no hierarchy. There isn’t one musical line that’s more important than the others. There aren’t any lines that are silenced, or muted, or marginalised. 
· A lot of the time, it feels like what Said is really talking about when he talks about ‘contrapuntal reading’ is a reading that draws out the repressed colonial underpinnings or absences in a text. Which is awesome but doesn’t have much to do with counterpoint at all.

· Now, I must admit, I feel a bit uncomfortable making these points. I don’t want to sound like I’m trying to call Said out on his ‘misuse’ of counterpoint or anything. Said knew much more about counterpoint than me. 
· What I am trying to say is that the fact that he knew so much about counterpoint, and that he also felt happy to use it as a metaphor in this slightly odd, maybe even ‘inaccurate’, way should give us pause for thought about what he was trying to do as a writer. And what we in turn should be doing with this idea.

· This is connected to something Terry Eagleton said in an interview about Said, soon after his death. 
· * ‘I think it’s vital to appreciate that Edward Said wasn’t primarily a theorist’, Eagleton says. ‘One might say that he was more important than that.’ 
· And this is probably a point worth bearing at mind in a doctoral forum on legal theory…

· Even though Said’s range of theoretical references is extremely impressive: Hegel, Marx, Freud, Gramsci, Adorno, Foucault, Deleuze, Derrida, Fanon, duBois, Touissant, Glissand, CLR James, Achebe… Despite this, Eagleton explains, Said wasn’t or wasn’t primarily a theorist.
· Why? 
· Because he knew that [quote] ‘theory is part of the problem to which it offers a solution.’
· Theory was one of the very cultural forms of imperialism that Said was writing against.

· This is quite clear when you read Said. He doesn’t read like a theorist. He reads more like an essayist. Perhaps a cultural critic and activist. Or maybe even just a writer. 
· Said’s writing is so much more biographical than most theorists. He is very clear about his own place in the text. About the fact that he is writing from somewhere, as an exile, and against imperialism. 

· When Eagleton talks about Said’s method of reading, he calls it ‘dialectical’ rather than ‘contrapuntal’. From the perspective of theory, that’s probably right. But Eagleton is also drawing our attention to the fact that to speak the language of ‘dialectics’ would have risked sucking Said into a long debate with Hegel, Marx and friends. Which is precisely what Said wanted to avoid… because, for him, they were also part of the problem.

· At one point in Culture and Imperialism, Said writes:

· * ‘Much of Western Marxism, in its aesthetic and cultural departments, is… blinded to the matter of imperialism. Frankfurt School critical theory, despite its seminal insights into the relationships between domination, modern society, and the opportunities for redemption through art as critique, is stunningly silent on racist theory, anti-imperialist resistance, oppositional practice in the empire… 

· In fact, ‘much the same thing can be said of most Anglo-Saxon cultural theory’, Said goes on to say.

· This matters when we think about Said’s appeal to ‘counterpoint’ as a way of reading. His use of this particular word. 
· There’s something * playful about it, right? It is not a theory word in the same way ‘dialectics’ is, for instance. 
· It feels less conceptual and more evocative. It suggests a dance, or a weaving. Something coming in and out of focus.
· It has a certain poetry that makes it fertile, for instance, as a theme for a workshops like this one. 

· So, I think this is important to understand when we think about Said’s use of ‘contrapuntal reading’ to describe his method. It’s a term that deliberately invokes art or culture rather than theory. 
· It is a method of reading that wants to resist becoming methodological, to resist theorisation, and remain at the level of music… so that a critique that says, well Edward, I’m sorry but what you’ve just described doesn’t fit with what it says in this music theory textbook misses the mark.


READING SAID CONTRAPUNTALLY

· * Now, it’s probably about time to start wrapping up.
· And I want to bring the discussion full circle. 

· In the course of making this point about Said and his relationship to theory, Eagleton points out that, as attentive as Said clearly was to the silences and exclusions of Western culture, Said’s work had silences of its own.
· Those silences, for Eagleton, were theology and socialism.
· I won’t say anything about theology. 
· But Eagleton disagreed, for instance, with Said’s assessment of socialism. Because socialism for Eagleton has always been anti-colonialist, however it may have been taken up in critical theory and certain parts of the academy in the 20th century. 
· ‘There was a whole dimension of leftist politics which seemed closed to him,’ Eagleton says, ‘no doubt partly because of his well-heeled background.’

· This is super interesting to me for a few different reasons.
· First, because it suggests the possibility of reading Said himself contrapuntally… for his own silences, counterpoints, and exclusions.
· Second, because it draws our attention to the place of class specifically in relation to Said’s thought and range of cultural references… his ‘well-heeled background’.

· One of the first things that struck me, preparing for this keynote, is just how odd it is to be using this term from 18th century European art music – a technique developed during a period of massive colonial expansion, at precisely the moment when modern tonality and the technology of equal temperament is being invented and put into global circulation – to ground a radical critique of 19th century imperial culture, at the end of the 20th century. 

· What do we want? Contrapuntal reading! 
· When do we want it? 1993!!!

· That’s an odd rallying cry, right? *

· To be arguing for a specifically ‘contrapuntal’ reading during the height of hip-hop, techno, and drum and bass… 
· When the most important countercultural forces in music in New York, the city where Said lived and worked, looked and sounded like this
· Decades after the height of jazz and its critique – both express and implied – of the hegemony of European art music.  
· Decades after the height of ska and reggae, and the crucial roles they played in anti-colonial struggles in Jamaica and the Caribbean.
· Decades after the height of Black Power in the US and its most famous expression in militant Funk.
· Decades after the * cross filtration of US funk and the musical dimensions of anti-colonial struggles in continental Africa… and especially Nigeria, home of Fela Kuti and AfroBeat.
· Decades after Afro-Latin music’s challenge to Western cultural imperialism in South America, and its important role in galvanising, for instance, the Cuban Revolution 

· It’s surely a little odd, or at least interesting, that even though reading anti-colonial resistance back into the literary and musical canon is one of the major focuses of Culture and Imperialism, this never extends for Said to more contemporary or countercultural forces in music. That he never looks to radical contemporary musics for inspiration. 

· This is not meant to be a full-throated criticism. You can’t do everything. 
· But it’s also true that it’s in Said’s musical references that his elite education and aesthetic preferences are clearest. That it’s pretty obvious he never went to a rave. 

· This is definitely not the case of some of his peers and inheritors.

· For instance, * British-Guyanese sociologist Paul Gilroy’s Black Atlantic: Modernity and Double Consciousness was published the same year as Culture and Imperialism and it’s precisely ABOUT the cultural output of the descendants of colonialism and the transatlantic slave-trade as countercultural. Including especially their music.
· Amongst other things, the book is about the black Atlantic tradition of spirituals. It’s about Miles Davis, and Jimi Hendrix, James Brown, A Tribe Called Quest, Quincy Jones, DJ Kool Herc… all as expressions of and critical engagements with ‘racial terror’ during and in the aftermath of slavery, diaspora, and imperialism.  

· * British-Ghanaian writer and artist Kodwo Eshun’s pioneering work of afro-futurism More Brilliant Than the Sun (1998) works instead with various strands of what we would now call, rather reductively, ‘dance music’… meaning mostly electronic, mostly synthetic, beat and bass heavy, ‘machine musics’ like techno, jungle, acid and dub… all of which, he says, are rooted in a specifically AfroDiasporic Futurism, and a certain desire to overcome the Enlightenment humanist traditions of which Said was so fond.
· This group Drexciya, for instance, built an entire afrofuturist mythology around their music describing an underwater country populated by the unborn children of pregnant African women who were thrown off slave ships; the babies had adapted to breathe underwater in their mothers' wombs. 

· ‘Drexciya use electronics,’ Eshun writes, ‘to replay the alien abduction of slavery with a fictional outcome: 'Did they migrate from the Gulf of Mexico to the Mississippi River Basin and to the Great Lakes of Michigan? Do they walk among us? Are they more advanced than us?' The border between social reality and science fiction, social fiction and science reality, between law and culture… is an optical illusion..

· So, what the work of people like Gilroy and Eshun does is point towards and work against a rather conservative streak in Said’s thought about, with, and through music. A certain silence or exclusion of his own, that is also worth engaging with contrapuntally… to reflect, perhaps, on the cultural positionality of radical intellectual culture in the early 1990s… and on ours in turn.


CONCLUSION 

* Ok. A few words to conclude:

· The challenge I set myself for this keynote was to introduce Said’s method of ‘contrapuntal reading’ as a way of grounding the conversation over the next couple of days… and to do so not as an expert in Said, but as someone interested, basically, in the cultural dimensions of power, and especially when it comes to music.
· In doing so, I wanted to model certain forms of scholarly reading, attention, and performance, and also to turn some of the insights I’ve taken from Said back on the texts themselves… to wonder what it might be like to read Said contrapuntally.
· Perhaps I appear not to have said very much about law. If so, that’s because one of the key moves made by Said – as, indeed, the field of cultural legal studies, into which he was never really absorbed – is to refuse or problematise the law-culture distinction. To say that if you want to understand empire, or colonialism, or sovereignty, or the ICTR, you must also understand things like novels, operas, counterpoint, systems of tonal harmony and equal temperament, and, yes, hip hop, afrobeat and techo.

· These are law’s counterpoints. Which is to say, with Said, just as important as institutions like courts and legislatures to jurisprudential inquiry, in constant and non-hierarchical relation with each other. 
